OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

wc.m

Honorable Murphy Cole
County Auditor
Liberty County
Liberty, Texas

Dear Sir:

Ne have y
on the folle :

dich roed was formerly

Rlghvay System, being desig~

S ghwe 1(6 and which designa-
ed or abandonea. said designa

g applied to another road, eligitle :Eor

feipat on n the procesds of the onc-oant

tax, which is being set eside in the Rosd

Jighwdy Fusd under the prausiom of

rty County now issue bonds .which
were voted 1n 1929 snd use the prosceds thereof
for the construotion of the rosd from Liyerty
te Livingston (State Highway #146) under the
gmuions of H. B. Mas and particularly unier
eotion G(a), paragraph thereofy™
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The broad general purpose of House Bill #688 is
to essist the counties and defined rosd distriots in the
retirement of obligations created for the construotion of
roads, which function has been declared to be one resting
upon the State, and because of which, there now rests upon
the State both & legal and moral obligation to compensate
and reimburse such counties and defined road districts for
having performed such functions and to that extent the
funds provided by this Act shall constitute fair, just and
equitable compensation, repayment end reimbursement to said
counties and defined road distriots, end fully discharges
the legelly implied obligations of the State to s0 compen-
sate, repey and reimburse such agencies of the State,

Two methods have been devised under this Act by
which said obligations are to be discharged, the first deing
& direct participation in thse one-cent gascline taxr of obli-
gations the proceeds of which have actually been expended
upon State designated highways and by indirect participation
in said one-gent gasoline tax through the *lateral Road Ae~
count®, to which eccount is credited any exgess funds re-
maining after all primery obligations have been discharged.
This second method is designed to distrivute such excess
funds equitebly and ratadbly to all of the counties and
defined road districts of the State of Texas in sccordance
with the retioc provided. .

It will be poted that the entire Aet treats of the
retirement of obligations already created, the proceeds of
which have been expended upon State designated highways.

It contemplates assisting the counties and defined road dais-
triots in retiring, paying off and discharging such obliga-
tions, and that the further oonstruetion of highweys, desig-
nated as State highways, rests exclusively upon the State
Highway Commission, end the gounties are forbidden by the
provisions of Section 3 of House Bill #688 to mske any
further fmprovements of said highweys except by the scqui-
gition of rights-of-way therefor.

The facts which give rise to your rirst question
are, briefly, es follows: In 1932 the Dayton-Cleveland
Road in Liberty County was a part of the State Highway
System snd was designated as State Highway #146, and later
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this designation was 1ifted or abendoned and said designs-
tion applied to another road. Subsequently, that is, between
September 27, 1932 end prior to Januery 2, 1939, Liberty
County constructed the Deyton-Cleveland Roed vith bond funds,
To summarize, 1t must be noted thet such desigrnetion was
abandoned snd the State Highway pumber which had been applied
to the Dayton-Cleveland Road was applied to snother road,
namely, the Liberty-Livingston Roead. Yurther, it is admitted
that there wes no debt existing st the time s2id road was
abandoned as & part of the State Highway System, which, in
our opinion, excludes from participation in the one-cent gas
tax the obligetions subsequently created for the construction
of such roads, except in auch proportion as the obligations
may participate in any funds acoruing tc the county through
the "Lateral Road Account”™.

Our construction of paragraph 3, Section 2, is that
only such roads es had formerly constituted a part of the Stats
Highway System and whose status had been lost through change,
relocation or abandomment, that had been constructed with bond
funds and the obligationa issued to secure such funds were cut-
standing at the time the road was a part of the System, and
which bonds or obligations had not been discharged or retired
at the time such road lost its designation either through
change, reloocation or abandonment, cen partioipate ss an
"eligible issue" under the terms end provisions of Rouse Bill
#688. We cannot conceive thet the Legzislature intended to
perxit bonds, the prooseds of which are to be expended on a
road formerly constituting a part of the State Highway System,
to participate in the primary benefits of the one-ocent gaso-
line tax 4ir such bonds are iszsued subsequent to the abandon-
ment of such road as a vart of the State Highway System.
Purther, there being no evident intention by the Highway Com-
mission of redesignating such road as a part of the High
System, we think the exception provided in subseotion {(a) of
Section 6, paragraph 2, ineppliecable to this issue of bonds.

Therefore, we conclude that your first question mast
be answered in the negative.

 The facts underlying your second question are, brief~
ly, that in 1929 bonds were voted for the construction of &
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road then known es Liberty-Livingston Road, and that in
1932 said road was designated as State Highway 146, bdut,
to date, the bonds have not been issued or the road con-
struoted,

In order that such bonds may now be issued and be
eligible for partiocipetion in the one-cent gssoline tax as
provided in House Bill #688, said facts must come within
the apparent exception provided in paragraph 3, subsection
(a)£ Seotion 6, of said bill., This exception reads, in
part:

"In addition to spd regardless of the other
provisions of this Agt, all bonds voted dy a
county prior to Janmery £, 1939, inscfar as
anounts of same were or may be issued and the
proceeds actually expended in the construction
of roads which are a part of the designated
System of State highways, shall de eligible
in the distribution of the moneys coming inte
said County and Road District Highway Funmd,
the same as provided for other bonds under
this Agt, and 88 of the dote of the designa-
tion of said romds as a part of the State
System * * 7,

When e statute expresses a general imtent or purpose
and afterwards an inconsistent rarticular intent, the latter
is to be regarded as 8an exception to the former and both are
permitted to stend., Also, where one section of an A¢t pre-
scrives a general rule which, without qualifigation, would
exbrace an entire class of subjeots and another pressribes
a different rule rfor individual subjects of the same class
the latter will be construed as an excdption to the sensrai
rule. See 39 Texas Juriaprtdence,, Section 10l; also Walker
vs. Hyer, 266 S. W. 499, Cameron vs. City of Waco, 8 S. W.
(24) 249. Further, it has been held that & general provi-
sion of s ststute must yleld to a speclel one so far as is
necessary to give effect to the particular subject of the
speoial provisiocn. See City of Austin vs. Cahill, 88 S. W.
542, rehesring denied, 89 S, W. 552, also Callaghan vs. McUown,
90 S.%, 319, error refused. In the case of Stevens vs. 3tate,
159 S. ®W. 505, the Court of Criminal Appeals held that where
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two provisions of the same law are in conflict, the last
one controls. The weight of authority seems to be to the
effect that in cese of conflict between the genersl and
specisl provisions of a statute, the special one shall
prevail. And even when & statute expresses a general in-
tention #nd likewise & rerticular intention incompeatidle
with it, the particuler intention may be deemed an excep-
tion to the general cne., See Helem vs. ¥ells Fargo & Come
pany Express, 177 S. ¥. 134.

Section 3 of House Bill 688, states, in part:

*All further improvements of seld State High-
way Systexm shall be zede under the exclusive and -
direct control of the State Highway Department,
and with apgropriations mede by the Legislature
out of the State Highway Fund. ¥o further im-
provement of s81d system shall be made with the
eid of or with sny money furnished by the counties
except where the acquisition of rights-of-way
which may be furnished by the counties, their
subdivisions, or defined road districts.”

It is obvious that paragraph 3 of subsection (a) of
Section 6 13 in conflict with the provision above quoted, but
by the very language of this paragraph, the Legislature has
attempted to make this provision an exception, suck language
being — "In addition to snd regardless of other provisions
of this Aot * * *", which, in our opinion, brings this within
the purview of the holding in the case of Holford vs. Patter-
son, 240 S. W. 341, which was affirmed in 257 S, W. £1%, where-
in the court stated thet "when a statute first expresses e
general intent and afterwards asn inconsistent particular in-
tent, the latter will be taken as an exception to the former
and both will stend.™

In view of the authorities quoted above, which, when
reaed in connection with the language employed in the Agt, we
reach the conclusion that your second question must be ans-
wered in the affirmetive, that is, that such bonds when
issued shall be eligible for partioipation in the primary
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benefits of the one-cent gaseline tax as provided i{n
House Bill jeéag.

Yours very truly
ATTORNEY CENFRAL OF TEXAS

Byﬁ&:u£¢44w~¢¢ ég.ééytaxwub

Clarence X, Crowe
AsBistant
CEC=8
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